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August 26, 2015

VIA REGULATORY PORTAL

General Services Administration
Regulatory Secretariat Division (MVCB)
Attn: Ms. Hada Flowers

1800 F St. NW, %' Floor

Washington, DC 20405

Ms. Tiffany Jones

U.S. Department of Labor
Room S-2312

200 Constitution Ave. NW
Washington, DC 20210

Res  Commentson Proposed FAR Regulation, FAR Case 2014-025, Fair
Pay and Safe Workplaces, 80 Fed. Reg. 30548 (M ay 28, 2015), and
Commentson Proposed DoL Guidance, DOL 2015-0002, 80 Fed.
Reg. 30574 (M ay 28, 2015)

Dear Mses. Flowers and Jones:

On behalf of the Section of Public Contract LaRCL Section”) of the
American Bar Association (“ABA”), | am submittingpmments on the proposed rule
and proposed guidance, cited above. The ABA ctmefsattorneys and associated
professionals in private practice, industry, andegament service. The ABA and its
Sections’ governing Councils and substantive cotesst include members
representing these three segments to ensure kipatirgks of view are considered. By
presenting their consensus view, the PCL Sectiekss® improve the process of public
contracting for needed supplies, services, andipuldrks® The views expressed
herein have not been approved by the House of Btdegr the Board of Governors of
the AzBA and, therefore, should not be construeatpeesenting the policy of the
ABA.

! Mary Ellen Coster Williams, Section Delegate te thBA House of Delegates, and Anthony N.
Palladino and Heather K. Weiner, members of théi&es Council, did not participate in the Sectisn’
consideration of these comments and abstainedtfrerdoting to approve and send this letter

2 This letter is available in pdf format at
http://www.americanbar.org/groups/public_contramiv/fesources/prior_section_comments.html under
the topic “Acquisition Reform & Emerging Issues.”

Federal Drug Pricing Program e October 20-21 2015 @ Washington, DC
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Federal Procurement Institute ® March 9-12, 2016 ® Annapolis, MD
State and Local Procurement Symposium e April 7-8, 2016 ® San Juan, PR
Annual Meeting ® August 4-6, 2016 e San Francisco, CA
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l. INTRODUCTION

The President signed Executive Order 13673, Fairdhd Safe Workplaces, on
July 31, 2014 (the “Executive Order” or “EQ”). Thmted policy of the Executive Order
is to increase efficiency and cost savings in gowv@nt contracting by ensuring that
contractors understand and comply with labor lamd @omote safe, healthy, and fair
workplaces. According to a White House press statd, a “vast majority of federal
contractors play by the rules,” and the EO is aimecdorporations that do not treat
workers fairly or endanger their health and safefor those corporations trying to play
by the rules, the objective as stated in the preg@®epartment of Labor (“DoL”)
guidance is “to help contractors come into comgiawith federal labor laws, not to
deny them contracts.”

On May 28, 2015, the FAR Council released propoatas (the “Proposed
Rule”) that seek to implement the EO. Along witle Proposed Rule, Dol released
proposed guidance (the “Proposed Guidance”) thattaoms many definitions and policies
that were not included in the Proposed Rule. Tiopésed Rule and Proposed Guidance
require contractors to disclose violations of aenadray of labor, employment, and
workplace safety laws. Such disclosures are tmdde before award of a covered
contract and during the performance of the conteaad are to be considered in
responsibility determinations made by the agencyt@ating Officer (“CQO”) during the
procurement and during the life of any resultamtigct or subcontract. The EO and
Proposed Rule also include paycheck transparerdtyiapute resolution provisions.
According to the Proposed Rule and Proposed Guéjdhe EO is designed to “improve
contractor compliance with labor laws and incresf§eiency and cost savings in Federal
contracting,” and generally to “improve the federal contracgingcess.®

The Section appreciates the opportunity to proe@@&@ments on the Proposed
Rule and the Proposed Guidance, which we belielldhare significant impacts on the
procurement process and on industry. The Sectogea that that contractors and
subcontractors must comply with U.S. labor lawsndtheless, we believe that the
Proposed Rule and Proposed Guidance as curreaftediwould be difficult to
implement, would significantly disrupt procuremeraad would impose significant costs
and burdens on offerors, contractors, and subadntiathroughout the supply chain, as
well as the Government, that the FAR Council hasyrbfully evaluated. As discussed
below, the Section proposes that the FAR Coundl@oL withdraw the Proposed
Regulations and Proposed Guidance; issue revidesl that reflect the comments they

% The White House, Office of the Press Secretaagt Sheet: Fair Pay and Safe Workplaces Executive
Order (July 31, 2014)available athttps://www.whitehouse.gov/the-press-office/20 7431 /fact-sheet-
fair-pay-and-safe-workplaces-executive-order (thai‘ Pay Fact Sheet”).

* DOL 2015-0002, Guidance for Executive Order 136Fajr Pay and Safe Workplaces,” 80 Fed. Reg.
30574, 30574 (May 28, 2015) (the “Proposed Guidgnce

® FAR Case 2014-025, Federal Acquisition Regulatitir Pay and Safe Workplaces, 80 Fed. Reg. 30548,
30548 (May 28, 2015) (the “Proposed Rule”).

® Proposed Guidance at 30574.
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receive; and solicit public comment on, and engagavhole procurement community in
a dialogue regarding; the proposed revisions andideration of the significant impacts
of this procurement rulemaking.

. COMMENTS

A. The Section Recommends That the FAR Council and DoL Revise and
Re-1ssue the Proposed Rule and Proposed Guidance for Public
Comment Before | mplementation.

We recommend that the FAR Council and DoL addirapge mentation of the
Executive Order in a deliberate fashion that ishegirushed nor incomplete. The
Proposed Rule and Proposed Guidance effect a majdification to the current
acquisition process. This major modification cesa complex compliance regime that
is new both to the Government and to contractbrglementation of systems both
within the Government and at the contractor anaeuatractor levels throughout the
supply chain will take time and require a signifitaxpenditure of money and resources.
Moreover, the labor-law compliance review includasew agency participant, the
Agency Labor Compliance Advisor (“ALCA”); new regong requirements; and new
responsibility reviews that will have to operatéhin the already-existing procurement
environment governed by a complicated and layeystém of statutes and regulations.
Given the complexity of the task at hand, we baithat any final rules adopted would
benefit substantially from additional engagemenhwnterested stakeholders to ensure
that all issues are fully considered and addressed.

Our understanding is that there have not beerpahljc meetings on the
Proposed Rule and Proposed Guidance, but only mgsefor specific invited groups of
attendees, in addition to the current notice amdment period. Given the significant
impact of the Proposed Rule and Proposed Guidamtieeoprocurement process, the
Section urges the FAR Council and Dol to furthegage the public, including all
stakeholders, in open meetings so that there canrbbust exchange regarding the
Proposed Rule, Proposed Guidance, and their impietien.

The Administration anticipated this type of robunseraction with industry in
implementing the Executive Order. For example,“Bact Sheet” accompanying the
Executive Order stated: “The Federal contractingmoinity and other interested parties
will be invited to participate in listening sesssowith [the Office of Management and
Budget], DoL, and senior White House officials hase views on how to ensure
implementing policies and practices are both fad affective.” In the past, when faced
with implementing new, broadly applicable reportargd compliance obligations, the
FAR Council has engaged in extended dialogue w#keholders and conducted
multiple rounds of notice-and-comment rulemakif@r example, when the FAR
Council implemented the business ethics, interoatrols, and mandatory reporting rules
in FAR 52.203-13, it engaged in three related reuridoroposed rulemaking and public

" SeeFair Pay Fact Sheet.
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comment that benefited the final rule and its immatatior? Likewise, when the
Department of Defense (“DoD”) issued rules reqgraystems for the detection and
avoidance of counterfeit electronic parts, DoD hmlddlic meetings with industry and
other interested parties, accepted comments inexbiom with the meeting, and solicited
written comments on its proposed rule€omparable exchanges are warranted here.

Indeed, although we recognize the Government’s@wnabout contracting with
serious labor-law violators, there are no urgedt@mpelling circumstances that
warrant rushing implementation of this complex datpry scheme and risking
unforeseen impacts that, in the end, could do hartie very individuals the Proposed
Rules and Proposed Guidance were intending to giratel impose significant
incremental costs on the procurement process.hédédministration and DoL have
noted, the vast majority of federal contractors pyrmwith their labor-law obligations.

And when needed, a well-developed regulatory sehemtects the Government
and contractor employees. For example, COs carm megponsibility determinations and
find that an offeror with significant labor-law Vagions is not responsible because it does
not have a satisfactory record of integrity andimess ethics? At least with respect to
federallabor-law violations, information about a contatt compliance history can be
gathered by interested contracting agencies btingsDolL’s website and the federal
courts’ public access docketing viewer (commonfenred to as “PACER”). In addition,
contractors are required to report into the Fedénadrdee Performance and Integrity
Information System (“FAPIIS”) certain final detemaitions, which would include, for
example, a civil judgment on a labor-law violatioMoreover, agency suspension and
debarment officials (“SDOs") have discretion todadction if faced with a contractor that
has engaged in acts indicating a lack of busirmesgiity or business honesty that
seriously affects the contractor’s present resjditgior reflects a cause so serious and
compelling in nature as to implicate the contrdstpresent responsibility—acts that can
include labor-law violations' Thus, numerous mechanisms exist today to prétect
Government’s interests from the most serious vaetatallowing the FAR Council and
Dol the time to proceed deliberately to implemdaat Executive Order.

We also believe that further notice and commelethmaking is necessary because
of the significant number of open issues relatmthe Proposed Rule and Proposed
Guidance. The FAR Council and DoL have specificedlquested comment on the

8 See, e.g FAR Case 2006-007, Contractor Code of EthicsBuginess Conduct, 72 Fed. Reg. 7588 (Feb.
16, 2007); FAR Case 2007-006, Contractor Complid@rogram and Integrity Reporting, 72 Fed. Reg.
64019 (Nov. 14, 2007); FAR Case 2007-006, Contractmpliance Program and Integrity Reporting
(Second Proposed Rule), 73 Fed. Reg. 28407 (Ma20QR).

° See, e.gDFARS Case 2012-D055, Detection and Avoidance aff@afeit Electronic Parts, 78 Fed.
Reg. 28780 (May 16, 2013); Public Meeting, Detettod Avoidance of Counterfeit Electronic Parts-
Further Implementation, 79 Fed. Reg. 26725 (Ma3(24).

'FAR 9.103
111d. 9.406-2; 9.407-2.
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following topics, all of which are critical to termulating final rules and all of which
should be addressed through an appropriate natidees@amment process:

On “additional regulatory or other related stes thight specifically reduce the
burden for small businesses and other small entitfe

On the scope of documents that should be disclpsblicly and the changes, if
any, that should be made regarding public discesd@ireported information “to
ensure the right balance has been reached betvamparency and the creation
of a reasonable environment for contractors to watk enforcement agencies
on compliance agreements and other appropriatediation measures.:*

On “the need for and cost of setting up [an intereeordkeeping/reporting
database], how such costs [would] depend on cdontsicize and organizational
structure, and the extent to which setting up systems would reduce recurring
disclosure costs in the following year$."The Government also is developing a
single website to use for contractor reporting; beer, it has not yet developed
that system or solicited public comment on itsdeas or the ramifications of
making such information (which may be incompletedlig.*® This is a vitally
important implementation issue for contractors beeait is difficult to develop
internal reporting mechanisms and information-tedbgy solutions until
contractors know what they will have to reporthe government website and in
what format.

On proposed phase-in approaches for labor-law dangd reviews of
subcontractors® We foresee that the FAR Council and DoL will reeeinany
recommendations in this regard and believe thapklase-in approach that the
implementing bodies ultimately proposed shoulduigext to public comment.

On an alternative approach whereby subcontractmrt their labor-law
compliance information directly to DoL, and DoL wdumake the compliance
assessment for a prospective subcontrdétdie FAR Council also welcomes
additional suggestions for alternative approachfgsain, it is foreseeable that
many industry participants will weigh in differeptyn potential options, and any
final rules would benefit from sharing those sugiges and soliciting public
comment on them.

2 Proposed Rule at 30555.

Bd.
4.
4.
8.

171d. at 30556.
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* On two components of the definition of “seriousdkations: the “25% of
workforce at worksite” and $5,000/$10,000 threskofd

* On how a CO or contractor should evaluate whetlheged violations are
“pervasive” based on the contractor’s size andl@mw'best to assess the number
of a contractor’s or subcontractor’s violationdight of its size.*®

* On Dol’s proposed definition of “substantially slani’ violations to be used for
determining if a violation is “repeated”

In addition to these open issues, Dol has to idet&ified only one set of
“equivalent state law” for implementation, Occupatl Health and Safety
Administration (“OSHA”)-approved state plans, ahtias deferred to a future
proceeding further defining “equivalent state I&\#’s.This is a key open issue that will
significantly affect the development of internabpesses for gathering and reporting
labor-compliance information at the prime level atidsubcontractor tiers. The Section
is particularly concerned that any systems impldeabefore the final definition of
equivalent state laws will be rendered immediabtdlgolete thus needlessly increasing
contractors’ costs and potentially generating csiofu within organizations about the
applicable requirements.

Further, we believe that the FAR Council and Dalvdnot yet considered or
sought comment on several additional critical issue

» The Proposed Rule requires the “offeror” or theo'§mective contractor” to
complete FAR 52.222-AA, Representation Regardingh@l@nce with Labor
Laws, and to make subsequent disclosures to th& Cbe Proposed Rule and
Proposed Guidance are unclear regarding what totestithe reporting entity:
does the reporting obligation apply to the entwatcactor enterprise, to a
business unit, by CAGE Code or DUNS number, oolcgtion?

» The Proposed Rule and Proposed Guidance do nassddow the reporting
process would be handled for classified procuresantl contracts.

* The Proposed Rule does not address what to do avhatter is settled or
resolved in a manner that results in the elimimatibthe violation (other than
through full reversal on appeal). There is noestahechanism for updates to the
reporting system to ensure that the Governmengwe/pnly the most current
information.

18 Proposed Guidance at 30583-84.

%1d. at 30589.

201d. at 30588.

% Proposed Rule at 30554, 60; Proposed Guidand@sao3
% proposed Rule at 30552.
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* The Proposed Rule and Proposed Guidance do na¢ssldontractor cost
allowability and allocability for implementing tHexecutive Order’s
requirements. We believe such costs should bevalite and, when appropriate,
directly allocable to affected contracts. At a imam, we believe that future
disputes would be avoided by addressing cost abdityaand allocability before
implementing any final rules.

* The Proposed Rule and Proposed Guidance are umasléarhow competitive
range determinations will be affected by the lala@r-compliance reviews.

We further address several of these issues in@auanments, below.

Accordingly, we urge the FAR Council and Dol t@kate these comments and
others that they receive in response to the cuRsspposed Rule and Proposed Guidance,
issue revised proposed rules and guidance, ardtsalblic comment on the revisions.
We also believe that any final proposed rules waealdefit from “real time” exchanges
among the FAR Council, DoL, and interested staladrs| and we encourage the FAR
Council and DoL to do so in the form of open megginWe believe that any final
requirements will benefit substantially from ensgrthat all points of view and
alternatives are heard and considered.

B. The Section Recommends That the FAR Council and Dol Consider
Potential Additional Implementation Costs and Impacts Before
Finalizing any Rules.

The Section is concerned that the FAR Councilat have not fully
considered the costs of implementing the Execu@ixger and have omitted some
foreseeable costs and impacts from their cost-tear&dlysis. As an initial matter, we
are concerned that the FAR Council and DoL appeaave underestimated how much
covered contractors must spend on system develdpandron training employees in
order to comply with the Executive Order’s implermeg rules. The Government
estimates that 25,775 contractors and subcontsaatitirbe covered and that each will
have only one person spend eight hours learningtabe new rule during the first year,
without any time spent in ensuing ye&tsBasing an estimate on the use of a single
contractor employee to understand all the compdeirements is neither reasonable nor
realistic, especially for contractors with multiglegments and facilities in different
locations. We believe that compliance with theoréipg obligations will be a multi-
disciplinary effort that involves such functionshagnan resources, legal, ethics and
compliance, information technology, program manag@ibusiness development,
contract management, and subcontract or supplyrehanagemerif. Further, we

% SeeRegulatory Impact Analysis Estimate (“Analysisidyailable at
http://www.regulations.gov/#!documentDetail;D=FAR12-0025-0002 at 3.

% Indeed, as noted elsewhere in these CommentBrtipsed Rule and Proposed Guidance do not address
the need to protect against unauthorized use,s&lea disclosure of information relating to cléssdi

contracts. Requiring a single contractor empldgdee familiar with and handle reporting of all t@ctor
company violations, where some divisions or businests would have classified contracts and securit
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anticipate that prudent contractors would plan (Bodl would expect) for a broader
knowledge base to ensure that they have adequategses in place in the event of
employee turnover or absence.

We note the following additional gaps in the Redgoity Impact Analysis (the
“Analysis”)?>:

» The Analysis noted that “contractors and subcotdraanay choose to set up
internal databases to track violations subjectigoldsure in a more readily
retrievable manner’® We expect that covered contractors will indeegdre
design and implement centralized systems to tradkeport findings and
allegations and allow proposal teams throughoubtganization to access and
use that information. We further believe thesdso®uld be substantial for
contractors, especially those with multiple locasipa diverse workforce, or
substantial commercial businesses.

* The Analysis estimates for total annual hours megldor reporting by and
evaluation of subcontractors each year, and cunalastimates to implement
subcontractor-compliance review, do not align veixperiences of many mid- to
larger-sized contractothat may issue dozens, hundreds, or even thousénds
covered subcontracts each year. The Analysis atstgran average of just less
than 50 labor hours per covered contractor per, yessentially a single person for
one week annually, to work on these mattér§Ve do not believe this estimate is
realistic in light of the Proposed Rule’s requirentnfor semi-annual reporting on
every government contract.

* The Analysis estimates zero hours per contractoiutaore year compliance
efforts, such as refresher training, “lessons ledirraining, or ongoing
maintenance and upkeep of systems specific to ¢anga with the Executive
Order?® It is our opinion and experience that responsibletractors will
continue with their compliance-education efforteathe initial year of
implementation, especially if there is phase-ieqtivalent state laws, and,
therefore, those costs should be considered as well

plans, could result in the unauthorized disclosfii@formation which would be inconsistent with
classified security law, regulation and establisbeclrity plans. This is particularly a concern rehee
company has foreign ownership and controlling gt and has multiple contractor entities undiait
could be engaged in activities that are classifiedontrolled but would need to utilize unclassifialff to
implement the Executive Order internally.

% See supraote 23 for citation.
% Analysis at 36.

%" For several discrete tasks, the Analysis estimaiasal hours that together total over 1.25 milfien
year. See idat 12-19. When those hours are divided by thmagtd 25,775 covered contractors and
subcontractors, the result is 48.8 hours per covenatractor/subcontractor per year.

% See generallpnalysis at 3 (estimating time to learn about reemients only for first year).
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» The Analysis does not, but should, estimate thesafsobtaining legal advice
regarding the 14 identified federal labor laws afi&quivalent state laws. We
believe that it is reasonable to assume that negdasupply-chain and contract-
management employees will require at least occaklegal advice regarding the
meaning of the covered labor laws and the relevahceported labor-law
information.

* The Analysis does not consider the additional costkocumentation for
contractors subject to DoD’s contractor purchasygiem requirements and
audits of their purchasing systems. Based ondhg&xity of the required
monitoring and reporting, these costs and impdstswaould be significant.

* The Analysis does not consider systemic costkehfidelays in procurements.
The Proposed Rule establishes a three-day windoanfd\LCA to make a
responsibility recommendation to a GOWe do not believe this timeframe is
likely to be met in many cases. Although the PegabRule anticipates that the
CO could make the responsibility determination withan ALCA
recommendation, COs, not well-versed in the 14w8ifit federal labor laws and
their state law counterparts, may delay procuresenawait ALCA
determinations? (Indeed, there are few available personnel thaldcbe
gualified as ALCAs under the Joint Office of Managmt and Budget and
Department of Labor sample position descripfinOr their determinations may
take longer to make without the benefit of a recandation.

» The Analysis does not consider the costs to Govemiand disruption caused by
what we believe will be the foreseeable increaseemumber of bid protests and
contract disputes arising from the new compliamgeme and associated
responsibility determinations.

As discussed further below, the Section is alsecemed about the impact that
the Proposed Rule and Proposed Guidance will havarall-business and commercial-
item contractors, and the adverse impact thatdogarticipants from these segments of
the procurement supply chain may have on the glofithe Government to perform its
essential missions. The complexity of the requésts, including the establishment of
systems, will likely impact small businesses, Withited support staffs, more sharply.
Faced with hiring additional staff or outsourcirangliance, many of these small
businesses may choose to exit the federal margetad. Similarly, we are concerned
that commercial businesses, which the Governmenyirgy to attract to the federal
marketplace, will find that the compliance and fisare obligations will make the
Government marketplace unattractive. This is paldrly so for innovative small
businesses and commercial-item contractors tha &asbrant commercial and

% See, e.g.Proposed Rule at 30566 (Proposed FAR 22.20042(b).
30 See idat 30567 (Proposed FAR 22.2004-2(b)(4)(ii)).

31 Office of Management and Budget and Departmehtbbr Joint Memorandum No. M-15-08,
“Implementation of the President’s Executive OrderFair Pay and Safe Workplaces (March 6, 2015).
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international market in which to sell their goodsi @ervices and may well choose to
forgo government business due to the heavy findaai resource barriers to entry and
contract performance.

Accordingly, because we believe the FAR Counail BoL should fully consider
all of the impacts on the procurement system froenRroposed Rule and Proposed
Guidance, the Section recommends that the FAR Gloaumdt DoL prepare a revised
Regulatory Impact Analysis, and solicit public coemhon it before proceeding with
final rules.

C. The Section Urgesthe FAR Council and DoL To Follow Processes
That Are Consistent with Federal Procurement Rulemaking L aws.

Federal procurement rulemaking is governed by &l § 1707(a¥ This
provision mandates that any procurement policyllieggpn, procedure, or form that
relates to the expenditure of appropriated fundkshas a significant effect on an
agency'’s internal operating procedures, or sigaificcost or administrative impact on
contractors or offerors, must go through formalgeand comment before it can be
implemented® The law expressly limits any earlier applicatafrsuch a rule to only
when “there are compelling circumstances for théezaeffective date . . . 3*

Given the statutory mandate for notice and comrfeerprocurement rules that
have a significant effect, cost, or impact, thet®adelieves that it is particularly
important that full notice-and-comment rulemakirggdonducted regarding the proposed
implementation of the Executive Order in the PraabRule and Proposed Guidance.
Under the Government’s estimate, tens of thousahdsntractors and subcontractors
will be affected by the Proposed Rule and Prop@aidance® In addition, every
procuring agency will be impacted. Thus, we baithat the FAR Council and DoL
should embrace robust notice and comment rulemakintdpis complex and far-reaching
implementation task.

As currently drafted, however, the Proposed RatkRroposed Guidance are
inconsistent with these requirements. The Prop&sde does not include key
definitions and terms that are essential to itdementation, such as the definitions of
covered labor-law violation€. Instead, the FAR Council defers these key temthe
Proposed Guidance and states that contractorsbaosme familiar with the definitions

32 Formerly referred to as the Office of Federal Brement Policy Act, 41 U.S.C. § 418b.

%341 U.S.C. §1707(a).

%1d. § 1707(a)(2).

% Moreover, the need for fair opportunity for notared comment before significant procurement rules
such as the ones proposed are implemented is lcenti@ ABA Principles of ProcurementSee, e.g.
ABA Principles for Resolving Controversies in Palfirocurements, § 5 (adopted February 1999) (“The

parties must have available adequate administratidgudicial processes and remedies that proaidthé
independent, impartial, efficient, and just resiolutof controversies.”).

% See generallyProposed Rule at 30565-66.
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and terms in the Proposed Guidance because th@gseatial to implementation of the
Proposed Ruld’ Nonetheless, because Dol does not considerdgoBed Guidance to
be subject to any notice-and-comment rulemakingirements, any revisions to its
guidance would be made without the required natim® comment process, even though
they are incorporated by reference in FAR provisiand clauses. We believe the
reference to the Proposed Guidance to fill esdegdias in the Proposed Rule renders the
Proposed Guidance a procurement rule that showdityect to the statutory notice-and-
comment requirements for procurement rules.

We recommend that the FAR Council revise the Psegdrule to ensure that it
includes all applicable terms and that these adlelens are subject to the required notice-
and-comment process, in accordance with procuremérhaking requirements, since
only the FAR Council can issue procurement rulgdiegble to all agency
procurements®

D. The FAR Council Should Consider Issues Raised Regarding
Retroactive Reporting.

One central purpose of the new regulations igs$ter contractor compliance with
labor laws. If the regulations were to go inteeetfimmediately on, for example, January
1, 2016, then contractors would be required to negery labor-law violation from the
immediately preceding three years. Because theufixe Order had not been issued and
the Proposed Rule and Proposed Guidance were niroplated three years ago,
contractors had no notice of how past labor-lawations might be used in the
procurement process. Moreover, they had no reastvack these violations in the form
that would enable reporting under the construt¢hefProposed Rule and Proposed
Guidance. Given that the Proposed Rule requiedadiure in the form of a
representation, it is of particular concern thattcactors at all tiers would be required to
look back for the past three years and “represacttrately whether they had any of the
covered types of labor-law violations.

We propose that the FAR Council amend the PropBseéel to add a prospective
phase-in period for compliance that allows contrescthe opportunity to put systems in
place and to report on violations that arise aftereffective date of the Proposed Rule.
Such an approach would have additional benefits:

* COs and ALCAs would initially have a smaller, materent body of labor-law
information to review, giving the federal procurarmprocess time to adapt and
become accustomed to the Proposed Rule;

37 See, e.gid. at 30551 (“FAR Implementation .... DoD, GSA, and N)\Bas identified and prescribed in
the proposed rule specifically when, and in whahnes, the Proposed Guidance must be read ancedtiliz
to effectively implement the E.O.”). The Proposade then refers to the Proposed Guidance repgated|
define the terms for implementation of the rep@rtiaquirements.

38 41 U.S.C § 1303.
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» There would be a reduced risk of overburdeninghthe reporting module, which
is not yet completed or active;

» Contractors would have every incentive to act raspy with the Proposed Rule
and Proposed Guidance in mind; and

» Contractors would have time to build their own it information-gathering
and reporting systems in a controlled manner.

E. The FAR Council Should Consider the Existing Procedural
Protections Provided by FAR Subpart 9.4 in Revising the Proposed
Rule.

The Proposed Rule calls for COs to make essgntiagdlbset of the same
determinations currently made by agency SBUs,t without offering contractors the
same due process currently afforded them under $tAfRart 9.4 and without giving COs
and ALCAs adequate time or sufficient informatiomtake such determinatioffs.We
recommend that the FAR Council revisit the PropdRel against the backdrop of the
current suspension and debarment mechanisms ARe

Because the Proposed Rule and Guidance emphhatzZ€®s and ALCAs are to
“promote consistent responses across Government&gaegarding disclosures of
violations,”* contractors found non-responsible by one ALCA @ &e at risk of being
found non-responsible by other ALCAs and COs regggtacross procurements. This
design thus potentially fosters de facto debarn@mrigency conduct that effectively
excludes a contractor from federal contracting autithe due-process protections that
are provided for contractors under FAR subparf®9.4.

Under the FAR, suspension and debarment are tsfriemedies that should not
be imposed for “purposes of punishment,” but “anlyhe public interest for the
Government’s protectiori® The FAR'’s suspension and debarment regulatiorady
allow the Government to exclude contractors thatrat presently responsible because of
serious violations of labor laws. An SDO may dedbaontractor based on a conviction
or civil judgment for commission of an offense “ioating a lack of business integrity or
business honesty that seriously and directly adfdet present responsibility” of the
contracto* An SDO may also debar a contractor based on 6#mgr cause of so

39 See e.g.Proposed Rule at 30552.
0 SeeFAR 9.402(b); 9.406-3; 9.407-3.
1 See, e.g Proposed Rule at 30554.

*2See, e.g., Leslie & Elliott Co. v. Garref32 F. Supp. 191 (D.D.C. 1990) (finding de fadébarment
when the representatives of the Navy found a I@ddi non-responsible on two contracts and made
statements evidencing that the Navy did not walbtbusiness with the contractogfiermco Indus., Inc.
v. Sec’y of the Air Forcé&s84 F. Supp. 76 (N.D. Tex. 1984) (finding de destispension when the agency
made repeated determinations of non-responsibilitthe same basis).

*3 FAR 9.402(b)see also United States v. Hatfiel®8 F.3d 67 (4th Cir. 1997) (same point).

* FAR 9.406-2(a)(5).
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serious and compelling a nature that it affects’dbntractor’s present responsibifffy.

And of course, one of the considerations of presespgonsibility is whether a

prospective contractor has “a satisfactory recdidtegrity and business ethic&”

Thus, for those serious violators that the Propédgd and Proposed Guidance are
intended to address, the current regulatory regirogides an adequate exclusion remedy
and implementation of enforcement and punishmemhan@sms.

Furthermore, even when cause exists, suspenstbdedrarment are not
automatic responses to findings of illegal condurativil violations; instead, the FAR
instructs that these remedial measures should dertaken only if necessary to protect
the Government and only after consideration oftitegating factors in FAR 9.406-¥.
Under FAR subpart 9.4, SDOs have the ability toagegin dialogue with contractors that
protects the Government’s interests while ensuttiag) contractors have an adequate
opportunity to respond to responsibility determimas—i.e., due process.

Thus, the current regulatory structure recognibas exercising suspension or
debarment authority is a business decision thatiders the totality of a contractor’s
contributions and performance history and that Ehba taken only if it is necessary to
exclude a contractor from federal contracting wi@ct the Government’s interests.
Under the Proposed Rule, however, this complexnaiachced determination, at least
with respect to compliance with labor laws, is reegi to be made within three days.
Moreover, the Proposed Rule does not include etimgnstandards by which the
reported labor-law information will be evaluatefls a number of courts have
recognized, a determination that a contractor lackexcord of business integrity involves
a liberty interest recognized by the Fifth Amendmémerefore, agencies must afford
contractors sufficient procedural due process leedl@nying contracts based on an
unsatisfactory record of integrity or ethsWith these issues in mind, the Section
recommends that in revising the Proposed Rulef-Af Council review the processes
and protections afforded to contractors under FABpart 9.4 as well as mechanisms to
prevent de facto debarments.

F. The FAR Council Should Consider Aligning Its Proposed Rule More
Closely with the Contractor Performance Infor mation Processin FAR
Subpart 42.15.

The Proposed Rule requires prospective prime aotatrs to publicly disclose
information regarding compliance with the coveradd within the prior three years and,
for prospective contractors being evaluated fopoesibility, certain basic information
about each report (e,ghe law at issue, the docket number, and the redrtiee body that

5 FAR 9.406-2(c)see alsd"AR 9.407-2(a)(9), (c) (similar grounds for susgien).
S FAR 9.104-1(d).
" See als¢AR 9.406-2(c), 9.407-2(c).

“8 SeeOld Dominion Dairy Prods., Inc. v. Sec'’y of Deferg®l F.2d 953 (D.C. Cir. 198Q)ee alsaATL,
Inc. v. United States8 Cl. Ct. 259, 267 (1983¢ifing Perry v. Sindermanm08 U.S. 593, 601-03 (1972)).
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made the decisiorf. This publicly-available information tells onlysanall part of the
story, however.

In addressing the question of whether a contrdwer‘a satisfactory record of
integrity and business ethics,” FAR 9.104(d) ckédR subpart 42.15, Contractor
Performance Information. That subpart, which asie the type of information about
contractors’ performance that agencies may consideognizes that any positive or
negative government evaluations must be put inecédntThus, FAR 42.1503(d)
specifically provides for notice to a contractar,apportunity for comment, and a review
at a level above the CO to address disagreements.

The Proposed Rule is inconsistent with this predesm FAR subpart 42.15 in a
number of ways. First, the Proposed Rule doeprmtide notice and an opportunity to
respond to a negative ALCA recommendation or C@radehation. Second, it does not
provide for review at a level above the CO. Anddhit provides that only negative
information about the contractor (out of contexd)rbade publicly available. We
recommend that the FAR Council consider the prasessFAR subpart 42.15 in
evaluating revisions to the Proposed Rule.

G. The FAR Council Should Address Reporting Relating To Classified
Procurements and Contracts.

The United States has established a National tnduSecurity Program to
protect against the unauthorized use, releasascdodure of information that could be
contrary to national security interesfslUnder the National Industrial Security Program
Operating Manual (“NISPOM?”), even the identity airtracts themselves may be
classified, and compilations of data can resuthecreation of a classified compilation
of information>* The Proposed Rule requires reporting during nifigl procurement
process and then semi-annually during the lifehefdontract. It further requires the
identification of the companies and subcontractareking on the contract, when it
requires the reporting of information on violatioriSor classified contracts, this reporting
requirement poses the very real risk that inforaratibout classified programs and
compilations of information about those contractmd subcontractors performing those
programs—their names and locations, and othernmdtion—will be made publicly
available, which could heighten the risk of theeasle or disclosure of classified
information (and provide a valuable list of targetsforeign adversary hackers). For

“9Seee.g, Proposed Rule at 30555.

¥ See, e.gFAR 4.402 (citing executive orders related toX8POM and protecting classified
information generally); DoD 5220.22-M, National lefrial Security Program Operating Manual
(“NISPOM") (February 2006gavailable athttp://www.dss.mil/documents/odaa/nispom2006-5220).
DoD 5220.22-R, Industrial Security Regulation (Daber 1985available at
http://www.dtic.mil/whs/directives/corres/pdf/5228y2pdf.

*1 See, e.gDOD 5220.22-M, NISPOM, § 4-213 (“Marking Compilat® In some instances, certain
information that would otherwise be unclassifiedewtstanding alone may require classification when
combined or associated with other unclassifiedrmégion.”).
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this reason, the Section recommends that the FAlEarevise the Proposed Rule to
address the protection of information relating lassified contracts.

H. The Section Recommends a Phased | mplementation Approach

Upon the Proposed Rule’s effective date, eachpgiis/e prime contractor, at the
beginning of pursuing a covered contract, mustrmfthe contracting agency whether it
has had an “administrative merits determinatioaybfitral award or decision,” or “civil
judgment” rendered against it for violation of asme of 14 federal labor laws or
regulations (or their state equivalents) withirethiears of the date the bid or proposal is
submittec?? At this point, as discussed above, industry dmésave the information
collection and reporting systems in place necegsacpmply with this requirement.
Prime contractors will need to design and develep systems to meet the requirements
of the Proposed Rule for their own offers and prooetracts. Moreover, an important
part of this Proposed Rule is the requirementtti@prime contractor collect, review,
and report compliance from its subcontractors ebqueto be awarded covered
subcontracts. Like prime contractors, subcontraatarrently lack information
collection and reporting systems required by thepBsed Rule.

To be compliant, prime contractors will need taise their standard
subcontracting and purchasing processes to collecinformation from prospective
subcontractors and train their supply-chain managemersonnel on the new
requirements. Because the information is likelgnpetitively sensitive, primes and
subcontractors will need to develop processesdteprthe prospective subcontractor’s
disclosures. Prime contractors will also need @sees to evaluate the material received
and render responsibility findings. For large cactiors, the task of collecting and
evaluating this information for potentially hundseof subcontracts a year will likely
prove challenging.

Accordingly, we believe the Proposed Rule’s disaus of a possible phase-in of
the Proposed Rule is not only prudent but importactder to allow the industry, at all
levels, to become familiar with the applicable regnents. It will also be important to
the Government and its ability to establish a krealgkable apparatus to handle and
properly evaluate the information it will be redeiy.>

We suggest a significant period for phase-in beeanechanisms for reporting,
collecting, and evaluating this information are moplace. Furthermore, a phased
implementation, beginning with prime contractorattare not small businesses, will
provide for valuable “lessons learned.” We sugdjesting initial application to prime

*2 proposed Rule at 30566 (defining in Proposed FAR@?2 the terms “administrative merits
determination,” “arbitral award or decision,” ofivit judgment”).

>3 Government and contractor information repositoaigsincreasingly being targeted in cyberattacks and
intrusions. Against this backdrop, it is imperatthat the proposed vast collection and compilation
supply-chain information be thought through and tha Governmerand contractors throughout the
supply chain be afforded adequate time and ressuiocget up robust and secure systems for anyregptu
maintenance and reporting ultimately mandated.
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contractors, and specifically contractors thatsatgect to full Cost Accounting
Standards (“CAS”) compliance requirements, as theséractors at least will be in a
better position to develop systems and train engdeyn the new rule. Limiting the
reporting obligation to prime contractors for aipdralso may facilitate the
implementation process and allow Government andsimg time to adjust and
understand how to address the Proposed Rule’sresgeints.

l. The FAR Council Should Further Consider the Impact of the
Proposed Rule on Small Businesses and Commercial Item
Contracting.

The Proposed Rule acknowledges that section #4¢{bed=xecutive Order
requires the FAR Council and DoL to minimize, te #xtent practicable, the burden of
complying with the Executive Order for all contraict and subcontractors, but in
particular for small entities, including small bossses. We note and appreciate the ways
that this Proposed Rule seeks to minimize the luoalesmall businesses.

Although the burden on small businesses is beamgidered, a prime contractor
is still required to obtain from its subcontractaneluding small businesses with which
they have contracts of more than $500,000, the $alboe-compliance history that the
prime contractor must itself disclose. As a resarit] as noted in the Proposed Rule, the
implementation will impact all small entities th@bpose as contractors or subcontractors
under covered federal contracts. Fiscal Year Z&deral Procurement Data System
(“FPDS”) data shows that, for actions that wouldsbbject to this information collection
and reporting requirement (including contracts pacthase orders, but excluding actions
that would not be subject to mandatory responsjdetermination, e.g., task and
delivery orders and calls), there were 12,382 asvgrdater than $500,000 to small
businessed' The Proposed Rule indicates that the total estimsmall business
offerors to which this representation will apply6is,910>> This is a large and significant
impact on small business.

The Proposed Rule acknowledges that small busswxsontractors may be
negatively affected because a prime contractoigiren tier subcontractor may have
difficulty evaluating labor violations for small ntractors’® The Proposed Rule notes
that this hurdle may lead some prime contractodetdine to subcontract with a small
business that has labor violatictisIn reality, this situation also exists with regao the
evaluation of a large contractor that may be a entvactor, but the situation is more
complex with a small business. That is becauseCahyletermination that a prospective
small business contractor lacks certain elementssgonsibility will be referred to the
Small Business Administration for a CertificateGdmpetency. There does not appear

** Proposed Rule at 30560.
55
Id.
*%1d. at 30561.
>d.
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to be a similar mechanism to address a prime ototra non-responsibility
determination, however.

As discussed above, we believe a phased approatiplementation is
appropriate for all contractors, but in particudanall businesses, to afford them sufficient
time to develop systems and modify contractual $eiaraddress the rule. In addition, we
recommend that the FAR Council consider furthertiwiiethe Proposed Rule should
apply to small businesses at all.

The FAR Council also should consider exempting mencial item contracts.
The Federal Acquisition Streamlining Act of 1998RSA”) was designed to make
federal contracts for commercial items more coasistvith their commercial
counterparts in order to encourage the commerntiles to enter the federal
marketplace and the Government to purchase moreneocial items>® Section 8002 of
FASA mandates that contracts for the acquisitiocoshmercial items include only those
clauses “that are required to implement provisioiniaw or executive orders applicable
to acquisitions of commercial items” or “that aetetmined to be consistent with
customary commercial practice” to the maximum expeacticable’® The FAR includes
similar requirement®’ The Proposed Rule adds to the government-unigo®liance
obligations, not required in the commercial markatg, that have been increasingly
applied to commercial item contractors. These di@mpe burdens increase the cost of
doing business with the Government, and the additicequirement to report labor-law
compliance information in order to receive, anda®ndition of performing, a federal
contract could deter commercial item contractassnfparticipating in the government
market. All of this comes at a time when the Goweznt is attempting to encourage
more innovative commercial item contractors to etiie government marketpla&k.

%8 SeePub. L. No. 103-355.
*9|d. § 8002.
0 FAR 12.301(a).

®1 For example, the pending Senate version of thihatDefense Authorization Act (“NDAA”) for

Fiscal Year (“FY”) 2016 has several provisions imded to remove barriers to commercial item
contracting. See, e.g.S. 1376, 114th Cong. 8§ 862, 866 (2015) (updatieference for commercial items
and allowing items/services provided by nontradaiccontractors to be treated as commercial iteges);
alsoS. Rep. No. 114-49, at 165 (2015) (describing ffogtdo “increase access to commercial innovation
and competition” as a “theme” of the Act). The Extive Branch has also sought to promote more
commercial item contracting. For example, the Diapent of Defense’s Better Buying Power 3.0 (“BBP
3.0") initiative expresses the concern that thetééhBtates is at risk of losing its technologicgiesiority
and recognizes that technological innovation cotimeseasingly” from the “commercial sector and from
overseas.”SeeMemorandum from Frank Kendall, Implementation Diinee for Better Buying Power
3.0—Achieving Dominant Capabilities through TectahiExcellence and Innovation at Attachment 2 at 1
(Apr. 9, 2015)vailable athttp://www.acq.osd.mil/fo/docs/betterBuyingPow&@®Apr15).pdf. Moreover,
“BBP 3.0 has a primary goal to incentivize greated more timely innovation in the products DoD uses
Id. at 9. BBP 3.0 recognizes that “[a]chieving thiigective will require identification and eliminafi of
specific barriers to the use of commercial techgpland products.’ld.; see alsAcquisition Reform
Working Group, 2014 Legislative Working Packet gMar. 31, 2014 pvailable at
https://www.pscouncil.org/Policylssues/AcquisitiatiBy/AcquisitionPolicylssues/ARWG_2014_Legislati
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The Executive Order expressly exempts commerdéidhe-shelf subcontracts
from its coverage. There is no positive indicatibat the Executive Order intended to
reach all commercial item contracts, however. Wmmmend that the FAR Council
consider also exempting commercial item contractsifthe scope of the Proposed Rule.

III.  CONCLUSION

The Section appreciates the opportunity to prothése comments and is
available to provide additional information or asgnce as you may require.

Sincerely,

7 =

David G. Ehrhart
Chair, Section of Public Contract Law

cc:
James A. Hughes

Aaron P. Silberman

Kara M. Sacilotto

Council Members, Section of Public Contract Law

Chairs and Vice Chairs, Acquisition Reform & Emaggissues Committee

Chairs and Vice Chairs, Debarment and Suspensiomtitbee

Chairs and Vice Chairs, Commercial Products angi&es

Chairs and Vice Chairs, Employment Safety and L&mmmittee

Chairs and Vice Chairs, Small Business and Othein®oonomic Programs Committee
Chairs and Vice Chairs, Subcontracting, TeamingStnategic Alliances Committee
Craig Smith

Samantha S. Lee

ve_Recommendations.aspx (“Rapid and cost-effeetbeess to commercial items has long been, and
remains a paramount objective of Government anaising alike.”). Similarly, on December 4, 2014 th
Office of Federal Procurement Policy (“OFPP”) iss@epolicy memorandum, “Transforming the
Marketplace: Simplifying Federal Procurement to loye Performance, Drive Innovation, and Increase
Savings,” expressing similar goal8vailable at
https://www.whitehouse.gov/sites/default/files/opriacurement/memo/simplifying-federal-procurement-
to-improve-performance-drive-innovation-increasexsgs.pdf The OFPP Memo concluded that “greater
attention must be paid to regulations related tzyorements of commercial products and servicesheas
Government is typically not a market driver in taesses and the burden of government-unique peactic
and reporting requirements can be particularly igroltic, especially for small businesses.” OFPPile
at 5-6. The Memo also called for OFPP to joinFEA®& Council and Chief Acquisition Officer Counail i
recommending “specific actions that can be takemdoce burden in commercial-item acquisitions,
especially for small businesses, and increasesb®ieffective commercial solutions and practimethe
Government.”Id.



