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Despite the fact that the U.S. 
Court of  Federal Claims 
(COFC) has concurrent 
jurisdiction with the U.S. 
Government Accountabil-
ity Office (GAO) over the 
vast majority of federal bid 
protests, GAO is the primary 
forum utilized by protest-
ers—and by a wide margin. 
GAO handles approximately 
twenty-five times as many 
protests per year as the 
COFC.1 While GAO does 

have certain advantages that attract protesters to that 
forum, this wide margin is likely less a result of the actual 
advantages provided to protesters in that forum and more 
a result of  the misconceptions and lack of  familiarity 
with the COFC protest process and the advantages of 
that forum.2 This article sheds light on the bid protest 
process at the COFC, providing a guide on protest prac-
tice and procedure at that forum.3

COFC Protest Practice and Procedure
The Rules of the Court of Federal Claims (RCFC) incor-
porate the Federal Rules of Civil Procedure applicable 
to civil actions tried by a district court sitting without a 
jury, to the extent appropriate.4 Appendix C of the RCFC, 
entitled “Procedure in Procurement Protest Cases Pursu-
ant to 28 U.S.C. § 1491(B),” acts to supplement the RCFC 
and provides step-by-step guidance for filing a bid protest 
action in the COFC.5

Commencing a Protest
At least 24 hours before filing a protest with the COFC, 
the protester must provide prefiling notice to the court, 
the Department of  Justice (DOJ),6 the procuring agen-
cy’s contracting officer, and the awardee.7 The prefiling 
notice must state, among other things, whether the 
plaintiff  contemplates requesting temporary or pre-
liminary injunctive relief  and whether the plaintiff  
has discussed the need for temporary or preliminary 
injunctive relief  with DOJ counsel.8 Failure to provide 
prefiling notice is not grounds for dismissal but may 

delay the initial processing of  the case.9

In addition to the filing of a complaint (which is usu-
ally filed under seal),10 a protester’s initial filings will 
usually also include a motion to seal, a motion for a pro-
tective order, a proposed redacted complaint, a case cover 
sheet (COFC Form 2), and a Rule 7.1 disclosure state-
ment. Some protesters also will include a motion for a 
temporary restraining order and preliminary injunction 
(and supporting memorandum) with their initial filings. 
However, because the need for temporary/preliminary 
injunctive relief  is not usually known at the time of the 
initial filing, it sometimes makes more sense to wait on 
filing a motion for temporary/preliminary injunctive relief  
until after the initial status conference.

Shortly after the complaint is filed, the case will be 
assigned to one of the COFC judges, who will (generally 
within twenty-four hours) contact the parties to schedule 
an initial status conference to address relevant procedural 
and evidentiary issues,11 including requests for temporary 
or preliminary injunctive relief12 and motions for pro-
tective orders.13 Usually, prior to the status conference, 
the DOJ counsel assigned to represent the agency in the 
protest will contact the protester to discuss a potential 
briefing schedule, as well as the need for temporary or 
preliminary injunctive relief  during the pendency of the 
protest (i.e., whether the agency will agree to voluntarily 
stay award/performance of the protested contract during 
the pendency of the protest ). Generally, at the initial sta-
tus conference, the assigned COFC judge will discuss the 
need for temporary or preliminary injunctive relief  and 
need for a protective order, and set the date for produc-
tion of the administrative record, the briefing schedule 
and hearing date.

Temporary/Preliminary Injunctive Relief
When a protest is filed at GAO, and if  that protest meets 
certain special timeliness requirements, the agency may 
not award the contract and/or must suspend performance 
of the contract during the pendency of the GAO protest.14 
This automatic stay of award or suspension of perfor-
mance is commonly referred to as the “CICA stay.”15

Unlike protests filed at GAO, there is no automatic 
CICA stay that applies to protests filed at the COFC. 
Instead, a protester wishing for the procurement or 
award to be halted during the pendency of  the protest 
has two avenues of  relief: (1) the agency agrees to vol-
untarily stay contract performance/award during the 
pendency of  the protest or (2) the protester seeks a tem-
porary restraining order or preliminary injunction from 
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While there is no requirement that
an awardee (or other party eligible)
intervene in a protest, choosing not to 
intervene is an extremely risky move.

the COFC enjoining contract performance/award dur-
ing the pendency of  the protest.16

“On a motion for temporary injunctive relief, the court 
must weigh four factors: ‘(1) immediate and irreparable 
injury to the movant; (2) the movant’s likelihood of suc-
cess on the merits; (3) the public interest; and (4) the 
balance of hardship on all the parties.’”17 No one factor 
is necessarily dispositive, as “the weakness of the showing 
regarding one factor may be overborne by the strength 
of the others.”18

Timeliness of Protest
In most cases there is no deadline, other than the appli-
cable statute of limitations, for bringing a bid protest at 
the COFC.19 However, the COFC has applied the doc-
trines of waiver and laches to bar protests in some limited 
circumstances.

The doctrine of  waiver acts to bar any protest filed 
at the COFC premised upon patent errors in a solicita-
tion, if  the protester did not first raise these errors to the 
agency “before the close of the bidding process.”20 The 
COFC also has applied the waiver rule to bar challenges 
to agency corrective action decisions where the protest 
was filed after the due date for proposal resubmission fol-
lowing the challenged corrective action.21 However, the 
waiver rule has been held not to apply in cases where the 
protester lacked knowledge of the alleged defect in the 
solicitation until after the close of bidding.22

In addition, in a few rare cases, the COFC has applied 
the doctrine of laches to bar a post-award protest, where 
the protester delayed in bringing its protest for an unrea-
sonable and inexcusable length of time from the time after 
the protester knew or reasonably should have known of 
its basis for protest, and that delay caused economic prej-
udice to, or prejudiced the defense of, the defendant.23 
Absent “extraordinary circumstances,” the COFC will not 
invoke laches to bar a protest.24 However, even though a 
post-award protest at the COFC will rarely be denied or 
dismissed as untimely, the availability of injunctive relief  
is significantly diminished if  the protest is not brought in 
a prompt manner.25

Intervention
When a bid protest action is brought at the COFC, other 
interested parties, specifically the awardee, may be per-
mitted to intervene pursuant to RCFC 24(a). If  a motion 
is timely filed,26 the COFC must permit anyone to inter-
vene “who claims an interest relating to the property or 
transaction that is the subject of  the action, and is so 
situated that disposing of the action may as a practical 
matter impair or impede the movant’s ability to protect 
its interest, unless existing parties adequately represent 
that interest.”27 “In considering a motion to intervene 
under RCFC 24(a), the [COFC] must construe the rule’s 
requirements in favor of intervention.”28

While there is no requirement that an awardee (or 
other party eligible) intervene in a protest, choosing not 

to intervene is an extremely risky move, especially in light 
of a recent COFC decicion charging a contractor with 
constructive knowledge of  information it would have 
learned had it intervened in an earlier protest involving 
the same procurement—and as a result, that contractor’s 
later protest challenging corrective action was dismissed 
as untimely.29

Jurisdiction and Standing
The COFC has “jurisdiction to render judgment on an 
action by an interested party objecting to a solicitation 
by a Federal agency for bids or proposals for a proposed 
contract or to a proposed award or the award of a con-
tract or any alleged violation of statute or regulation in 
connection with a procurement or a proposed procure-
ment.”30 To afford such relief, the COFC may “award any 
relief  that the court considers proper, including declara-
tory and injunctive relief  except that any monetary relief  
shall be limited to bid preparation and proposal costs.”31

To possess standing to bring a bid protest, a plaintiff  
must be an “interested party,” which encompasses any 
“actual or prospective bidders or offerors whose direct 
economic interest would be affected by the award of the 
contract or by failure to award the contract.”32 In a pre-
award bid protest, the protester has “direct economic 
interest” if  it has suffered a “non-trivial competitive injury 
which can be redressed by judicial relief.”33 In a post-
award bid protest, the protester has a “direct economic 
interest” if  it “would have had a ‘substantial chance’ 
of  winning the award ‘but for the alleged error in the 
procurement process.’”34 This showing of “allegational 
prejudice” turns entirely on “the impact that the alleged 
procurement errors had on a plaintiff ’s prospects for 
award, taking the allegations as true.”35 In other words, 
to have standing, “a plaintiff  must show that it would 
have had a substantial chance of being awarded the con-
tract but for the combined impact of all agency decisions 
alleged to be unlawful.”36

Standard of Review
In General
The COFC “reviews challenges to procurement decisions 
under the same standards used to evaluate agency actions 
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under the Administrative Procedure Act, 5 U.S.C. § 706.”37 
“Thus, to successfully challenge an agency’s procurement 
decision, a plaintiff  must show that the agency’s decision 
was ‘arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law.’”38 Accordingly, the 
COFC may set aside a procurement action if  “(1) the 
procurement official’s decision lacked a rational basis; 
or (2) the procurement procedure involved a violation of 
regulation or procedure.”39

When a bid protest is brought on the basis that the 
procurement procedure involved a violation of regula-
tion or procedure, the disappointed bidder must show a 
“clear and prejudicial violation of applicable statutes or 
regulations.”40 This requires the protester to “show not 
only significant error in the procurement process, but also 
that the error prejudiced it.”41

In order to demonstrate this “APA prejudice,” the pro-
tester “must show that it would have had a substantial 
chance of being awarded the contract but for the com-
bined impact of  any agency decisions adjudged to be 
unlawful.”42 In this context, a protester need not estab-
lish with certainty that, but for the alleged error, it would 
have won the contract.43 Rather, the “substantial chance 
of award” requirement is instead satisfied where, “but for 
the government’s alleged error, the protestor would have 
been ‘within the zone of active consideration.’”44

When a bid protest is brought on the basis that the 
procurement official’s decision lacked a rational basis, 
the COFC reviews the procurement “to determine 
whether the contracting agency provided a coherent and 
reasonable explanation of  its exercise of  discretion, and 
the disappointed bidder bears a heavy burden of  show-
ing that the award decision had no rational basis.”45 An 
agency decision lacks a rational basis (i.e., is arbitrary 
and capricious) where “the agency entirely failed to con-
sider an important aspect of  the problem, offered an 
explanation for its decision that runs counter to the evi-
dence before the agency, or is so implausible that it could 
not be ascribed to a difference in view or the product 
of  agency expertise.”46 “Despite this highly deferential 
standard, ‘the [COFC] must still conduct a careful review 
to satisfy itself  that the agency’s decision is founded on 
a rational basis.’”47

There appears to be a difference of opinion between 
some COFC judges as to whether a protester must dem-
onstrate APA prejudice if  it has demonstrated that an 
irrational or arbitrary and capricious agency action has 
occurred. Some judges, after deeming agency action to be 
arbitrary, still have denied protests because the protester 
failed to demonstrate it was prejudiced by the agency’s 
arbitrary or irrational action,48 whereas other judges have 
held that “APA prejudice is presumed when the Govern-
ment acts irrationally.”49

“Second Bite” Protests
Where the protester fails to obtain its desired relief  from 
GAO, the protester can seek relief  by filing a new protest 

at the COFC.50 These protests serve as a “second bite” 
at the apple.51 In these cases, the subject of the COFC’s 
review is the agency decision, not the GAO decision.52 
While the COFC, recognizing GAO’s “longstanding 
expertise in the bid protest area,” will give “due regard” 
to GAO’s decision,53 that decision has no binding effect on 
the COFC and “is given no deference.”54 In fact in some 
cases, where the record at the COFC materially differs 
from the record before GAO, or where the protest argu-
ments were not fully developed at GAO, the COFC will 
give little if  any weight to GAO’s decision.55

Protests Challenging Corrective Action
In recent years, there has been a spike in protests chal-
lenging agency corrective action, in both frequency and 
success, and thus far the COFC has proved to be a more 
inviting forum for these protests than GAO.56 Where 
a protester challenges a corrective action taken by the 
agency, the COFC’s review will focus on the rationality 
of the agency’s decision to take corrective action or, where 
applicable, the rationality of GAO’s recommendation for 
that corrective action.

In order to “survive review, an agency’s corrective 
action must be ‘reasonable under the circumstances and 
appropriate to remedy the impropriety.’”57 “To be rea-
sonable, the agency’s corrective action must be rationally 
related to the defect to be corrected.”58 The corrective 
action will not be reasonable if  the rationale for the 
corrective action taken is not apparent from, and sup-
ported by, the administrative record.59 Notably, some 
COFC judges have held that, to be reasonable, the agen-
cy’s corrective action “must narrowly target the defects 
it is intended to remedy,” while other COFC judges have 
not.60 This difference in opinion as to the proper standard 
of review may be resolved by the Federal Circuit in 2018, 
where an appeal is currently pending involving this issue.61

Where the Agency takes corrective action based upon 
a recommendation from GAO, the review of a subsequent 
protest at the COFC challenging the agency’s corrective 
action will focus on the rationality of the underlying GAO 
recommendation.62 In such cases, “an agency’s decision 
lacks a rational basis if  it implements a GAO recommen-
dation that is itself  irrational.”63

On the other hand, where the agency elects to take 
corrective action following a GAO decision sustaining a 
protest, but the agency’s corrective action does not fully 
implement GAO’s recommendation, and a subsequent 
protest is filed at the COFC challenging the corrective 
action, then it is the agency’s corrective action deci-
sion that is the subject of judicial review, not the GAO 
recommendation.64

Finally, in the rare case where GAO sustains a protest, 
but the agency chooses not to take any corrective action 
(i.e., disregards GAO’s recommendation65), and the pro-
tester files a subsequent protest at the COFC, “the agency’s 
initial procurement decision (not the decision to eschew 
the recommendation) would be the topic of a resulting 
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bid protest in court, and the deference given the agency’s 
decision is not reduced due to the GAO’s disagreement.”66

Scope of the Record on Review
The Administrative Record
The scope of the COFC’s review is generally confined to 
the administrative record, that is, to the record before the 
decision maker when the final award decision was made.67 
The COFC’s rules enumerate a list of “core documents” 
as examples of  the type of  documents to be included 
in the administrative record.68 However, this list is not 
exhaustive. The administrative record should include all 
“the information relied upon by the agency as it made 
its decision, as well as documentation of  the agency’s 
decision-making process.”69 The administrative record 
must be certified by the agency and filed with the court.70

Supplementing the Administrative Record
“In limited circumstances, a court may grant a party’s 
request to supplement the administrative record.”71 Sup-
plementation of the record is only permitted in cases where 
“the omission of extra-record evidence precludes effective 
judicial review.”72 Although supplementation of the admin-
istrative record is not common, “it is not prohibited and 
may be used when it is necessary for the COFC to gain a 
complete understanding of the issues before it.”73 Gen-
erally, the COFC will grant a motion to supplement the 
administrative record when supplementation is “necessary 
for a full and complete understanding of the issues.”74 In 
order to permit supplementation, the COFC first must 
determine that supplementation of the record is “neces-
sary in order not ‘to frustrate effective judicial review.”75

“One of the basic reasons a record may be insufficient 
is when it is missing ‘relevant information that by its very 
nature would not be found in an agency record—such 
as evidence of  bad faith, information relied upon but 
omitted from the paper record, or the content of conver-
sations.’”76 Effective judicial review is not possible when 
the administrative record lacks such information.77

While determining whether to permit supplemen-
tation of  the administrative record requires a very 
fact-specific inquiry, there are certain types of  infor-
mation that are commonly at the heart of  a motion to 
supplement: materials that were before GAO in a pre-
ceding protest; information that the agency should have, 
but did not, consider in making the protested procure-
ment decision; where the protester has made a threshold 
showing to support an allegation of  bad faith or bias; 
and expert submissions/testimony on technical or com-
plex matters that is necessary for a full and complete 
understanding of  the issues.78

In connection with a motion to supplement the 
administrative record, a protester also may seek addi-
tional discovery, such as taking the deposition of, or 
propounding interrogatories to, the contracting officer 
or other agency officials involved with the source selec-
tion.79 The COFC “does not lightly order discovery in a 

bid protest,”80 and it would be “unusual” for the COFC 
to order discovery by deposition.81 However, the COFC 
may authorize discovery in a bid protest “if  necessary 
for effective judicial review” or if  the “existing record 
cannot be trusted.”82 With respect to supplementing the 
record through additional discovery concerning govern-
ment bias or bad faith, a protester is entitled to investigate 
bias if  it can make a threshold showing of “motivation 
for the Government employees in question to have acted 
in bad faith or conduct that is hard to explain absent bad 
faith” and that “discovery could lead to evidence which 
would provide the level of proof required to overcome the 
presumption of regularity.”83 In the event a request for 
additional discovery is granted, the discovery should be 
targeted at “relevant information that by its very nature 
would not be found in an agency record.”84

It is important to distinguish between supplementing 
the administrative record and correcting/amending the 
administrative record. In situations where documents 
should have been included in the administrative record 
(because they were before the agency at the time it made 
the challenged procurement decision or document that 
decision), but were initially omitted, a party may simply 
move to amend/correct the administrative record.85

Consideration of Evidence Respecting Relief
In addition to evidence in the administrative record, the 
COFC also will consider evidence respecting relief, such 
as evidence pertaining to prejudice and the factors gov-
erning injunctive relief.86 Such evidence is admitted not 
as a supplement to the administrative record, but as part 
of the trial court’s record of the case.87

Motions for Judgment on the Administrative  
Record and Hearings
Generally, bid protests are adjudicated by the COFC 
under its RCFC 52.1 procedure for cross-motions for 
judgment on the administrative record (MJAR), “a pro-
cedure for parties to seek the equivalent of an expedited 
trial on a ‘paper record, allowing fact-finding by the trial 
court.’”88 At the initial status conference, the COFC gen-
erally will set a briefing schedule for the parties’ MJARs.89 

It is important to distinguish between 
supplementing the administrative  
record and correcting/amending  
the administrative record. 
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“Unlike a summary judgment proceeding, genuine issues 
of material fact will not foreclose judgment on the admin-
istrative record.”90 When deciding a MJAR, the COFC’s 
inquiry is whether, “given all the disputed and undisputed 
facts, a party has met its burden of proof based on the 
evidence in the record.”91 The court resolves questions of 
fact by reference to the administrative record.92

Unlike at GAO where hearings are extremely rare,93 in 
most COFC protests the COFC will hold a hearing whereby 
the parties will present oral argument on the merits of the 
protest, shortly after the completion of MJAR briefing.94

COFC Decisions and Relief
The COFC has discretion to award “any relief  that the 
court considers proper, including declaratory and injunc-
tive relief, except that any monetary relief  shall be limited 
to bid preparation and proposal costs.”95 In limited cir-
cumstances, the COFC also may award attorneys’ fees 
and expenses to the “prevailing party.”96

Declaratory and Injunctive Relief
In the vast majority of protests, the primary relief  sought 
by the protester will be a (1) declaration from the court 
that the protested agency action was arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance 
with law and (2) a permanent injunction.97 The protester 
has the burden of establishing entitlement to injunctive 
relief  by a preponderance of the evidence.98 To determine 
if  a permanent injunction is warranted, the court must 
consider whether

(1) the plaintiff  has succeeded on the merits;
(2) the plaintiff  will suffer irreparable harm if the court 

withholds injunctive relief;
(3) the balance of hardships to the respective parties 

favors the grant of injunctive relief; and,
(4) the public interest is served by a grant of injunc-

tive relief.99

“No individual factor is dispositive, but the Court must 
weigh each factor against the magnitude of the injunctive 
relief  requested.”100 “The Court is not required to weigh 
each factor equally, and a strong showing of success on 
the merits can overcome weaknesses with respect to the 
other four factors.”101

Monetary Relief
The COFC has conclusively held that protesters cannot 
recover expectation damages, such as lost profits, in a bid 
protest.102 However, a protester “may recover the costs of 
preparing its unsuccessful proposal if it can establish that 
the Government’s consideration of the proposals submitted 
was arbitrary or capricious”103 or “where an agency con-
ducted a procurement in violation of an applicable statute 
prejudicing the offeror.”104 To recover its bid and proposal 
costs, a protester must show that “(1) the agency commit-
ted a prejudicial error in conducting a procurement; (2) the 
error caused the protester to incur unnecessary bid prepara-
tion and proposal costs; and (3) the protester shows that the 

costs it seeks to recover were reasonable and allocable.”105 
Though it is within the COFC’s discretion to award bid 
and proposal costs in addition to injunctive relief,106 the 
COFC will generally only award bid and proposal costs 
where the protester succeeds on the merits of its protest 
and injunctive relief is not appropriate.107

Beyond bid preparation costs, the Equal Access to Jus-
tice Act (EAJA) authorizes the COFC to award attorneys’ 
fees and expenses to a limited class of prevailing protest-
ers.108 In order to prevail on an EAJA motion for fees and 
expenses, five conditions must be met:

(1) the fee application must be submitted within 30 
days of  final judgment in the action and be sup-
ported by an itemized statement; (2) at the time 
the civil action was initiated, the applicant, if  a 
corporation, must not have been valued at more 
than $7,000,000 in net worth or employed more 
than 500 employees; (3) the applicant must have 
been the “prevailing party” in a civil action brought 
by or against the United States; (4) the Govern-
ment’s position must not have been “substantially 
justified;” and (5) there cannot exist any special cir-
cumstances that would make an award unjust.109

Although very rarely exercised, the COFC also has 
the authority to order the agency to pay the protester’s 
attorneys’ fees under the court’s authority to sanction a 
party or attorney.110

Bottom Line
While the natural inclination of a prospective protester 
may be to file a protest at GAO, prospective protest-
ers need to take the time to meaningfully weigh the 
advantages and disadvantages of  both forums to their 
particular protest, as there will be plenty of circumstances 
where the advantages of filing at the COFC (particularly 
the scope of discovery) outweigh the benefits of filing at 
GAO. This will be particularly true in the event that bid 
protest reform legislation, similar to that proposed in the 
past few years,111 were to be enacted, as this legislation 
would likely significantly curtail major advantages to fil-
ing a protest at GAO.  

Endnotes
1. The COFC reported that 124 protests were filed at the 
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revieW—CoverinG 2016—ConferenCe Briefs 6–10 (Thomp-
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ed. 2017).

4. See R. Ct. fed. Cl. Refs. & Annos.
5. See id. app. C.
6. Unlike at GAO, where the government is represented by 

agency counsel, at the COFC the government is represented 
by DOJ counsel.

7. R. Ct. fed. Cl. app. C, ¶ II. The contents of  the prefil-
ing notice should comply with id. ¶ II(3) and be transmitted 
in accordance with id. ¶ II(2).

8. Id. ¶ II(3).
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13. Id. ¶¶ IV(8)(d), VI. Protective orders are the “princi-

pal vehicle relied upon by the court to ensure protection of 
sensitive information.” Motions for protective orders must 
meet the requirements of  RCFC 10 and are issued at the 
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