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CDA Claim vs. Request for Equitable
Adjustment

 What are the key differences?
* Timing
* Certifications
* Certainty
* “Adversarial” nature
* Attorneys’ fees vs. Interest
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We promised you “Fresh Strategies” and “pitfalls to avoid” –  but just a quick overview of a Claim vs. an REA before we jump into the specifics of each.

“Claim” is clearly defined by FAR 2.101.   - Its origin is the Contract Disputes Act of 1978 – although the CDA never defines it.  Per the FAR it is a Written Demand or Written Assertion by One of the Contracting Parties Seeking, as a Matter of Right, the Payment of Money in a Sum Certain, the Adjustment or Interpretation of Contract Terms, or Other Relief Arising Under or Relating to the Contract


While claim is clearly defined, REAs are a little less so.  Everyone here has probably submitted an REA.  But what is it really?  The term “equitable adjustment” appears expressly or implicitly in several places in the FAR and in certain contract clauses – BUT neither the FAR or the contract clauses define “equitable”  - left with subjective definitions. 

The Courts and Boards of Contract Appeals have relied on such concepts as "fair and reasonable." Unfortunately, there are no hard and fast rules that will always assure agreement between contractors and the Government as to what is “fair” or what is “reasonable”.  There are not even any rules from the various case law that will always assure success before the Courts and BCAs. 




For what reason do you need a Claim or REA?

* Monetary claims
* Damages for breach of contract
* The costs associated with the change to the Contract

 Non-monetary claims
* Time
* Interpretation of the specifications
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People often forget that you can ask for a non-monetary relief – and interpretation of the specifications is one of those options.  Practically speaking – this has to be something you realize up front on a contract because there’s so much time associated with the processes – but depending on the issue – and if it is an issue that will continue to arise over the life of a contract – it could be worth engaging the process.


Entitlement — Reasons to File REA or Claim

* Adding work

* Deleting work

* Changing work

e Substituting work

* Delaying work

e Accelerating work

* Disrupting work

* Terminations for Convenience
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Essentially a Claim or REA is necessitated by some modification of the contract effort – can be overt, can be latent, can be something that you might not have even realized at the time was a “modification” – the “death by a thousand cuts” type issues.   

If it IS something you realize up front – what can you do?

Set up a job cost code – track associated costs (makes your Claim or REA much easier)
Write your notice letters
Detailed daily reports specific to the issue and impacts
Mitigate to the extent you can – and track costs and time associated with the mitigation efforts
Don’t sign the end of the year mods that the CO sends you asking you to deobligate and sign away all the remaining funds on the contract for that year




Claim Elements

* Must Be in Writing to the Contracting Officer

* State a Sum Certain if Seeking Monetary Damages OR clearly
identify the relief you are seeking (i.e., interpretation of
contract terms)

* If over $100,000, must contain a certification
* Must request a final decision
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Let’s start with the more formal of the two.  The Claim.  To encourage settlement, all claims must first be presented to the Contracting Officer.  What does it have to have?


A claim for more than $100,000 is subject to the certification requirements of 41 U.S.C. § 7103 and FAR 33.207: 

Is there a set particular format? No – but it must satisfy the elements above and contain sufficient information to show the basis for the contractor’s entitlement to the relief request 
This year in Kiewit Infrastructure W. Co. v. United States, 972 F.3d 1322 (Fed. Cir. Aug. 26, 2020):  the Federal Circuit held that Certified claim for constructive change was valid where the claim referenced back to a prior REA.  Court found that the CDA claim does not need to be issued in any particular form or wording as long as the CO clearly had adequate notice of the basis and amount of the claim and issued a final decision, as it did here.




Can the Government Assert a Claim?

* Yes- Government can technically bring a Claim (does not
require a certification)

 Examples: liquidated damages or default termination or
backcharges through a DCAA audit for “unallowed costs”
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SRA Int’l Inc. case before the Board this year – the State Department’s two Claims which merely referred to their Final Decision letters seeking reimbursement of unallowable costs revealed by a DCAA audit and did not contain any additional supporting information were allowed to proceed – a “mere desire for more information” was insufficient to strip the CO decisions of their jurisdictional effectiveness.


What cannot be a Claim?

* Prevailing wage disputes arising under the Davis Bacon Act
* Tort claims that do not arise under or relate to the Contract

* Nothing “pre-award” — the CDA only governs post-award
claims
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What is a “Sum Certain”?

 Sums certain need not be totaled, but the total must be
calculable from information contained in the claim

* Ceiling amounts for claims are not sums certain —the sum
certain must be a definite number

» Sums certain are required for claims disputing liquidated
damages

* An appeal seeking money damages of “approximately
$150,000” is dismissed for lack of jurisdiction; Appeal of High-
Tech Launderette LLC, ASBCA No. 62259 (Feb. 26, 2020)
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Frequent Area of Litigation

Appeal of High-Tech Launderette LLC, ASBCA No. 62259 – the qualified request of “approximately $150k” failed to state a sum certain and thus failed to invoke the Board’s jurisdiction.  In the Appeal the Quote was “approximately $150k.” The claim to the contracting officer requests a monetary amount "estimated to be in excess of $150,000.00,“ and also stated it was requesting breach damages consisting of "a minimum of $150,000.00 in lost revenue."   (Note they also asked for a “cease and desist” – which is injunctive relief over which the Board does not possess jurisdiction

While not necessarily relevant to the case in the Ford Lumber & Building supply case,  in December 2019,  the Board opted to insert a reminder that “ceiling” to the claim amount is also not a sum certain, 

What are things you want to consider in getting to your Sum Certain?

Delay costs
HOOH
FOOH
Disruption and Inefficiency




Allowable Costs

* Reasonable—nature, amount, mitigation
 Allocable

* Direct costs

* Overhead

* General and administrative

* In accordance with cost accounting standards (CAS) or
generally accepted accounting principles

* Not in conflict with the contract or the cost principles
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Reasonableness of a Cost

 FAR 31.201-3 states that a “cost is reasonable if, in its nature
and amount, it does not exceed that which would be
incurred by a prudent person in the conduct of competitive
business”

* This statement is subject to interpretation

* The burden for proving the reasonableness of an incurred
cost is on the contractor
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Profit & Interest

* FAR 15.404-4 — Profit/Fee for price negotiations

* What is a reasonable and customary profit for a Claim?

* The Government will often use weighted guidelines in DFARS
215.404-71 (see Texas Instruments Inc., ASBCA 27113, 90-1 BCA
22537) — but the Court is not bound by them

* G&A should not be excluded from the profit calculation

* You can get interest on your Claim (from the date of
submission) per CDA — but you cannot claim any interest you
paid as a result of financing costs (FAR 31.205-20)
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Certifications —41 USC § 7103

 Failure to include a certification (or sign it) is fatal to a claim
over $100,000

* Technical defects such as inaccurate wording can be remedied
without having to submit a new claim to the Contracting
Officer

* The certification must be signed with an identifiable mark

— Overruling prior precedent, the ASBCA now accepts electronic
signatures either through a digital signature application or a typed
name as long as it can be traced back to the individual making the
claim. Kamaludin Slyman Csc, ASBCA No. 62006, 20-1 BCA (CCH) 9|

37694 (Sept. 25, 2020)
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In December 2019, the ASBCA looked at the deficient certification issue in Kirlin Builders, LLC, ASBCA No. 61901, 20-1 BCA (CCH) ¶ 37485  and denied the Government’s motion to dismiss.  The Government argued that Kirling’s request for a final decision on its REA failed to qualify as a CDA claim because it did not include a completed certification.  Kirlin’s cert was the cert required by 10 USC 2410(a) and DFARS 252.243-7002 – i.e. the certs for a  DoD REA. (Essentially the REA cert contains 2 of the 4 Claim cert requirements).  After it appealed, Kirlin provided the full CDA certification.  Court held that two of the 4 elements was sufficient, because it was correctable under 41 US 7103(b) – 

In Kamaludin Slyman Csc, ASBCA No. 62006, 20-1 BCA (CCH) ¶ 37694 (Sept. 25, 2020):  ASBCA overruled its prior precedent and held “so long as a mark purporting to act as signature may be traced back to the individual making it, it counts as a signature for purposes of the CDA, whether it be signed in ink, through a digital signature application, or be a typed name.”

Who can’t certify the Claim? Your Attorney.  In 2020 the Court of Federal Claims dismissed a CDA claim where the attorney, not the contractor signed the certification. 



Claim Timeline

* Must be submitted to the Contracting Officer within 6 years of
when the claim arose.
— Not contract award or contract completion
— 6 years starts running from when the contractor knew or should have
known about the circumstances giving rise to the claim
* Contracting Officer has 60 days to issue a Final Decision for
Claims under $100,000, or

e 60 days to advise you of the “reasonable time” when it will
decide claims above $100,000
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This year there were 4 pretty significant cases on the Statute of Limitations

Anis Avasta Constr. Co., ASBCA No. 61926, 2020 WL 7135378 (Nov. 18, 2020):  Statute of limitations began running from date facts leading to the claim were objectively and reasonably knowable to the parties, even though the parties continued negotiating about payment for contractor’s work for years after the work was performed.  i.e. 6-year statute of limitations runs from the time of the facts giving rise to the claim, not from the time of a final decision/negotiations being cut off.


See also 1000-1100 Wilson Owner, LLC, CBCA 6506 (July 6, 2020) (holding the 6-year SOL applied to a claim for setoff by GSA and ran from the time the overpayment occurred, even though the parties stipulated no CO Final Decision had been made until years later)
Creative Mgt. Servs., LLC v. United States, 18-1864C, 2020 WL 102992, at * 5 (Fed. Cl. Jan. 8, 2020): Court dismissed declaratory judgment claims filed more than 12 months after receiving a final decision from the CO for lack of subject matter jurisdiction, holding that an email and letter demanding return of reserve funds were “claims” within the meaning of the CDA, even though they did not include a precise sum certain, as the reference to reserve funds was sufficiently specific



Final Decision

* Need a Final Decision to Appeal or “Deemed Decision”

 What happens if you get a response from the CO — but it does
not contain all of the elements of an official rejection?

* Arecent decision in Hof Construction, Inc. v. General Services
Administration, CBCA No. 6306 (Dec. 12, 2018) — ruled that the
Agency’s response does not have to be “perfect” and need not
include the exact language of FAR 33.211 —itis enough if the
intent is clear and not misleading.
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In Hof Construction, Inc. v. General Services Administration, CBCA No. 6306 (Dec. 12, 2018), the contractor was appealing a termination for default and the assessment of liquidated damages. When the agency terminated the contract in December 2017, it sent the contractor a letter that concluded: “This notice constitutes the final decision of the Contracting Officer. You may have the right to appeal under the Disputes clause.” The letter also stated that the agency would be assessing liquidated damages. Several months later, the agency issued a unilateral modification assessing liquidated damages.

The contractor did not file an appeal with the CBCA or the COFC at this time. Instead, in August 2018, the contractor submitted a claim to the contracting officer, seeking to convert the termination to a termination for convenience and a withdrawal of the unilateral modification. When the contracting officer did not respond to the claim, the contractor filed an appeal with the CBCA in November 2018. The CBCA then asked the contractor to show why its appeal was not untimely given that it was filed almost a year after the contracting officer had sent the letter terminating the contract.

The Board held this year that a Contracting officer cannot “rescind” their final decision – once the COFD is issued, that gives the Board jurisdiction and the KO can’t divest the board of that jurisdiciton


Appeals Process

* An Appeal is triggered if the Claim is either “denied” or
“deemed denied”

* 90 days to appeal to the Boards of Contract Appeals
* One year to appeal to the Court of Federal Claims
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Most of you will end up with appeals at the Armed Services Board of Contract Appeals or the Civilian Board of Contract Appeals. 

The ASBCA is generally responsible for deciding appeals from decisions of contracting officers in the Department of Defense, the Department of the Army, the Department of the Navy, NASA, and when specified, the CIA. 

The CBCA hears disputes from all other executive agencies except the United States Postal Service (USPS), the Postal Rate Commission, the Tennessee Valley Authority and the FAA. 

We could do a whole other presentation on why you choose the Board vs COFC – but in general the question becomes cost/time/ADR and whether you want to deal with the Agency or DOJ and the concern of the Government bringing a False Claims Act counterclaim.

In April of last year, the ASBCA issued a decision saying that 90-day SOL for appeals runs from time of receipt of government claim, even if the government claim fails to include notice of appeal rights --- unless the contractor can show actual prejudice by lack of notice.  (Note this decision also dealt with the six year SOL  reiterating that 6-year SOL runs from time facts are known. See also Appeal of Parsons Gov’t Servs., Inc., ASBCA No. 62113, 20-1 BCA (CCH) ¶ 37586 (Apr. 15, 2020) 


Request for Equitable Adjustment

e Less formal “request” to the Government

* Considered a “negotiation in furtherance of the contract
administration”

* FAR 52.243-1 (Changes)

* FAR 52.249-2 (Termination for Convenience)

* FAR 52.242-14 (Suspension of Work)

* FAR 52.236-2 (Differing Site Conditions)

e FAR52.211-18 (Variation and Estimated Quantity)
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Let’s turn to second option – an REA.  The less formal route – but you are still looking for costs, reasonable profit and overhead.  (Like a Claim – costs still need to be allowable, allocable and reasonable) – or you could be looking for an extension of time. 


Request for Equitable Adjustment

* Whichever side wants the benefit bears the burden
* Must prove two things:

* Entitlement

* Quantum-costs/time caused by the claimed event

 Remember that DoD requires a certification for an REA per
DFARS 243.204-70 & 252.243-7002
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REA Certification

» "| certify that the request is made in good faith, and that the
supporting data are accurate and complete to the best of my
knowledge and belief."

* From the DoD Manual:

— “The instructions for completing the certification put the contractor
on notice that the certification requires full disclosure of all relevant
facts, including:

* Any required cost or pricing data; and

 Actual cost information and information to support any estimated
costs, even if cost or pricing data are not required.”
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A successful REA requires a clear factual narrative supported by documents, and a legal theory tying those facts to a basis of recovery.

Like a claim – there is no set form – but the more thorough and accurate you are in drafting your REA the better chance of successful negotiations (and in the event of unsuccessful negotiations the easier it is to convert into a claim)

The facts of what the government did or did not do under the relevant a contract clause (i.e., Changes clause) that led to increased costs or delay.  
These facts should include a description of the scope of work under the contract and pertinent specifications, drawings, and other contract correspondence evidencing the contract requirements, as well as a description of the anticipated performance under the contract.
A detailed description of what the government did to delay the contract work or increase the contract costs and WHY that is a change.
The reasonable relationship between the cause and effect the Government’s actions or inactions is provided in detail and a description of the exact additional costs or why the delay impacted the critical path and completion of the project.
A legal section linking the facts to the law that establishes why the government should pay the increased costs or grant a time extension.
Key documents referenced in the REA (such as specifications, correspondence, delay and disruption charts, and expert opinions) should be attached to the REA and submitted therewith.



Attorney & Consultant Fees

* “Presumptively allowable” so long as they are reasonable
— Bill Strong Enterprises v. John Shannon 49 F.3d. 1541 (1995)
— States Roofing Corp., 10-1 BCA 34360 (2010)

* The CO/Board/Courts should examine the objective reason
why the contractor incurred those costs. If for the “genuine
purpose of materially furthering the negotiations process”
then the costs are allowable under FAR 31.205-33 — even if the
negotiations fails and a Claim is later submitted.
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are allowable “contract administration costs” because Contractor incurred the legal and consulting fees for the purpose of reviewing and analyzing the good ground basis of its subcontractor REAs – including requesting and reviewing additional explanation and documentation from the subcontractor, and where these services facilitated the presentation of REAs to the government and further communication with the government to answer questions and provide documentation requested by the CO, that ultimately led to fruitful discussions and negotiations with the CO. 


Which One to Chose?

* Relationship between the Contracting Team and Contractor
e Relationship with the government agency

 Where are you in relationship to negotiating your next option
or do you have outstanding bids on RFPS under your IDIQ?

 How confident are you on entitlement
* History of the dialogue on the issue(s)

OLES MORRISON |

BAKER LLP


Presenter
Presentation Notes
This topic is frequently covered in government contracts – a quick google search of “REA vs Claim” gives you 37.8 million hits.




Conversion of your REA to a Claim

* Review and Update

* Are there additional legal theories? (Changes Clause vs. DSC
vs. Constructive Change)

* More detail (think of your Claim as Exhibit 1 in your Appeal to
the Board or COFC)

* Proper Certification
* Proper Request for a Final Decision
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Recently, the Court of Appeals for the Federal Circuit weighed in on when a REA can be a claim.  Hejran Hejrat Co. Ltd., No. 2018-2206 (July 17, 2019).  The case involved an appeal from an Armed Services Board of Contract Appeals (“ASBCA”) decision dismissing the contractor’s appeal because the contractor’s REA did not meet the requirements of a CDA claim.  Hejran Hejrat Co. Ltd, ASBCA No. 61234, 18-1 BCA ¶ 37039 (2018).  Specifically, the ASBCA held that the REA was not a claim because it did not request a Contracting Officer’s final decision.  The ASBCA stated that, while the contractor need not explicitly request a final decision, the contractor had to express its desire for a final decision in the submission.  Having concluded that the contractor avoided language that could fairly be interpreted as a request for a final decision, the ASBCA dismissed the appeal.

The contractor appealed the ASBCA’s decision to the Federal Circuit, which reversed the ASBCA’s decision and held that contractor in fact had submitted a CDA claim.  The Federal Circuit held that a submission styled as a REA still can be a claim if it meets the requirements of a CDA claim.  The Federal Circuit rejected the argument that the contractor had not requested a final decision.  The Federal Circuit held that the contractor requested a final decision by requesting that the Contracting Officer provide specific amounts of compensation.  The Court noted that the contractor submitted a sworn statement attesting to the truth of the submission, included detailed factual bases for its alleged losses, and claimed a sum certain based on those losses.  Quoting from an earlier decision, the Federal Circuit stated that it was “loathe to believe” that a reasonable contractor would submit a payment request after a dispute had arisen solely for the Contracting Officer’s information and without at the very least an implied request for a decision on entitlement.


While the Contractor prevailed – don’t waste tens of thousands of dollars in litigation arguing over that issue.  Just make it a standard part of your closing paragraph on a CDA Claim.


Think through and present ALL OF YOUR LEGAL THEORIES in your Claim.  In August of 2020, COFC denied a  Contractor’s request to amend its Complaint to add additional legal theories because they were not presented to the KO and thus the Court lacked the jurisdiction to rule on them.  (Yet, COFC also allowed an appeal to continue where the legal theory changed from “breach of covenant of reasonable use” to “breach of the implied covenant of good faith and fair dealing”- because it held the legal theories were complementary).


Maximizing Recovery During COVID shutdowns

* |f the Government has indicated it agrees to a portion of the
REA, but claims there are no available funds, what can you do?

* Request the Government to set up a Judgment Fund
* How?

— Convert REA to CDA Claim

— Appeal based on a deemed decision to Board

— Parties sign settlement agreement.

— Contractor alerts Board as to settlement — Board issues decision
entering judgment.

— Contractor can then be paid directly from Judgment Fund at Treasury
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Methods to Expedite Claim Resolution

* The Boards of Contract Appeals will provide a free ADR judge,
paying all travel and per diem costs for Claims submitted
before a CO decision is received by the contractor and before
the appeal — this is known as “off docket” ADR mediation
services.

* Will do the same thing to mediate an REA before it is
converted to a CDA Claim

* Key —the Government has to agree to the ADR

e QOutside of COVID —Judge would normally travel to the
Contractor’s location for these mediations
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Key considerations from recent appeal

decisions?
* Failure to submit a claim to the contracting officer for a final

decision

* "Bad faith" allegations against government clients for contract
termination, which did not hold up because government clients are
always presumed to have acted in good faith in the execution of
their duties. This becomes a difficult burden of proof for contractors

* Allegations that third-party actions interfered with the delivery of
contract terms, for which a government client cannot be held
responsible in the absence of specific contract terms

* Neglecting to conduct diligence needed to track and record work to
quantify damages; no proof of damages was shown, so causation
was not established
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Questions?

JOIN US ON OUR BLOG
www.procurementplaybook.com

THE PROCUREMENT PLAYBOOK

LEGAL INSIGHT FOR GOVERNMENT CONTRACTORS

Howard W. Roth Meghan A. Douris
206.849.1022 p 206.467.7452 p
roth@oles.com douris@oles.com
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